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MONDAY, FEBRUARY 4, 2008
UPON COVMENCI NG AT 9:10 A M

THE CLERK: Al rise. This Conm ssion
is now open. Please be seated.

THE COW SSI ONER: Good nor ni ng.
First of all, I want to welcone all of you and
t hank counsel for being here at 9:00. This wll
be the last tine you will be asked to be here at
9:00 o' clock. We will start the proceedings in
June at 9:30, so that you can get to your office
in the norning and do things that you normally
have to do before you cone over here. W have had
a nunber of matters that we wanted to get resolved
today, so we thought it would be better if we
started at 9:00 o' cl ock.

| understand before we proceed today
with the applications for standing that the nedia
want to take sone photographs, and it may be an
appropriate tine now to adjourn for ten m nutes.
Ten m nutes enough? Then they can take the
phot ogr aphs.

Before we do that, | want to introduce
t he Comm ssion Counsel, M. David Paciocco, and

M. Vincent difford, who you have already,
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under st and, have had an opportunity to deal with.
W will take a short break now and then we wil|
start the standing hearings. Ten m nutes.

THE CLERK: Order. Al rise. The
Conmi ssion is recessed.

( RECESS TAKEN)

THE CLERK: This Conm ssion i s now
r eopened.

THE COW SSIONER: M. Paci occo,
understand that you have a nunber of applications
for standing.

MR. PACIOCCO | do, M. Comm ssioner
There are three issues that | hope to di spose of
today. The first, of course, are the standing
applications. The second is the settlenent of the
rules of procedure and practice that have been
circulated, and then | will say nore about it
after we conplete the standing matters. And the
third would be to outline the disclosure protocol
that's been established so those who received
standing will be able to get early docunentation.

| have one docunent that |1'mgoing to
be tendering as an exhibit today. It is "Hearings
on Standing and Prelimnary Matters" book that has

been assenbled. Al of the applicants for
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st andi ng have received a copy of the docunent.
|"mgoing to hand it up to the Conm ssion clerk
and ask that be made exhibit 1 in the Taman

I nquiry.

(EXHIBIT 1: Hearings on Standi ng and

Prelimnary Matters)

MR. PACI OCCO. For the record,

M . Comm ssioner, that docunent contains a |list of
appearances in tab A to assist in admnistering
the hearing today. | would urge you,

Comm ssioner, to call the applicants forward at
the appropriate tinme by referring to the nane of

t he applicant and not the nane of counsel. The
appearances were drafted on the basis of
correspondence received, but in many cases ot her

| awers fromthose firns have appeared to
represent the interests of the applicants.

The next tab contains the
Order-1n-Council. If you feel it necessary to
refer to that order, M. Conmm ssioner, you wll
find it at tab B

Tab C contains the calls for
applications for standing that were circulated in
the local press, and | wll be referring to those

briefly at the appropriate point.
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Then you have the nine applications
for standing that were received at tab D, nunber 1
through 9 with sone sub docunents where rel evant.

And in the last tab, tab E, you have
the draft rules of procedure and practice which
have been provided in hard copy to all of the
applicants for standing, with the exception of the
Mani t oba Bar Association. Those rul es have been
posted on the website and also are referred to in
the ads that have been published. And it wll be
necessary today to have final approval of the
rules of practice and procedures to enable us to
proceed.

To give context to the proceedings
today, M. Comm ssioner, so that the public can
under st and the standi ng deci sions that get nade
and the submi ssions to be situated, | think it is
hel pful to give a very brief outline of the event
t hat brought us here. It was, of course, the
horrible tragedy that occurred on the 25th of
February, 2005, and the death of young Crystal
Taman as a result of a notor vehicle collision
that occurred at approximately 7:00 o' clock in the
norning in the Rural Municipality of East St

Paul . She was travel i ng sout hbound on hi ghway 59
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and had stopped at an intersection where vehicles
in the northbound | ane cross over the southbound
lane in order to get on to the Perineter H ghway.
While at that stop light, her car was suddenly
struck with trenmendous force by a truck driven by
M. Derek Harvey-Zenk, at the tinme an off-duty
police officer wwth the Wnnipeg Police Service.

As a result of the collision and
Ms. Taman's death, and after sone investigation,

M . Harvey-Zenk was charged with a nunber of
crimnal offences, including the charge of
refusing to provide a breath sanple, and with
three driving related offences, inpaired driving
causing death, crimnal negligence causing death
and dangerous driving causing death.

As you are aware, M. Conm ssioner, in
the ordinary course of events only one of those
three offences could result in conviction, so they
were in effect alternative charges. So he stood
the prospect of being convicted of the refusing to
provi de a breath sanple and one of those driving
of f ences.

An i ndependent prosecutor was retained
in order to prosecute the case. It is the policy

in Manitoba not to have | ocal prosecutors
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prosecut e cases against |ocal police officers out
of concern for the apprehension of bias or
partiality. So M. Martin Mnuk, a prom nent
menber of the | ocal defence bar, was given the
assi gnment of prosecuting the case. And he
handl ed the initial appearances and a prelimnary
inquiry was schedul ed. And when that prelimnary
i nquiry was al nost upon the court, it becane
apparent that the investigation had sone probl ens
fromthe point of viewof M. Mnuk, and he
arranged for further investigation to be done
which resulted in a very |long delay before the
prelimnary inquiry was reschedul ed to take pl ace
in the sunmer of 2007. That prelimnary inquiry
never went ahead. Prior to that date arriving,
Chi ef Bakema, who was the Chief of Police of the
East St. Paul Police Service, where the accident
had occurred and who was ultimately responsible
for the investigation, |lost his position as Chief
of Police or resigned. The evidence in this
hearing will clarify the circunstances of that.
And on July 17th, 2007,
M. Harvey-Zenk plead guilty to the offence of
dangerous driving causing death, forestalling the

need for a prelimnary inquiry. The other charges
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agai nst himwere stayed at that tine by the
prosecuting Crown, including the refusal to
provi de a breath sanpl e charge.

Sent enci ng subm ssions were offered on
the 22nd of August, 2007. At that tinme, both the
prosecutor and the defence counsel presented a
joint position to the presiding justice, Chief
Justice Want. They took the sane sentencing
position and called for a conditional sentence,
and they agreed on the ternms that were appropriate
under that conditional sentence.

As you are aware, M. Conm ssioner, a
conditional sentence is notionally a sentence of
i ncarceration, but persons subject to those
sentences serve themin the community unless they
breach any of the terns and conditions that are
i nposed.

It was evident that Chief Justice
Want was unconfortable with the position that had
been offered to him and he summoned the parties
back on the 12th of Septenber, 2007, because it is
required, if a justice is considering not
following a joint subm ssion, to give the parties
an opportunity to respond to that position.

On the 12th of Septenber, Chief
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Justice Want realized for the first tine that the
position had been put before himnot just by way
of a joint subm ssion, but as a result of a plea
bargain arrangenent. He was surprised by that on
t he basis of his understandi ng of the subm ssions
t hat had been nmade on the August appearance. It

al so becanme clear to himfor the first tine that

t he defence counsel was not admtting the
consunption of alcohol in connection with the plea
arrangenment. Again, Chief Justice Want had
understood fromthe initial subm ssion that that
was an agreed fact, but it becane clear that that
was not so.

He invited M. M nuk, the prosecutor,
to | ead evidence, if M. Mnuk chose to, to
establish that there was al cohol in the body of
M. Harvey-Zenk at the time of the collision.
After sone deliberation, M. Mnuk indicated to
the court that there would be no evidence com ng
fromthe Crown.

As a result of the record before him
Chi ef Justice Want gave endorsenent to the joint
subm ssi on and i nposed a conditional sentence, but
it is evident fromhis comment that this position

was one that caused hi msone di sconfort. He
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expressed sone disconfort with the way in which
the facts were presented to him and expressed

sonme disconfort with the |ack of conplete

di scl osure of all information about the events

that | ead to the prosecution.

The result of that event was that the
comunity, many nmenbers of it were distressed, as
of course was the famly, and this was a very
controversial outconme. The public concern
ultimately gave rise to the appointnment of your
Comm ssion of Inquiry which was formalized on the
5th of Decenber, 2007.

As indicated, the terns of reference
can be found in the first tab of the Hearing on
Standing and Prelimnary Matters book. It would
be tab B after the appearances.

The conm ssion that you have been
given requires you to inquire into the conduct of
the police investigation surrounding the tragic
death of Crystal Taman on the 25th of February,
2005. You are asked to | ook at issues including,
but not limted to, the correctness and adequacy
of the procedures and practices that were foll owed
during that investigation. And indeed you are

asked to inquire into the good faith,
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obj ectiveness, and professional standards with
whi ch the procedures and practices were applied
and the decisions nade in this case. So there is
an invitation to you and a nmandate to you to
conduct an intense inquiry into the investigation
t hat was conducted by the police.

You are also asked to inquire into al
aspects of the prosecution of M. Harvey-Zenk,
including the Crown's decision to ask for a
conditional sentence. And you are asked to
consi der whet her the decisions nmade by the
prosecutor were taken according to professional
and et hical standards expected of | awers who act
as agents for the Attorney Ceneral.

You are also asked to inquire into the
services provided to the famly of Crystal Taman
in connection with the Victins' Bill of Rights.
And you are then asked to give advice on whet her
any of these findings give rise to a need for
further study, review, or even further
i nvestigation.

As you are aware, M. Comnm ssioner,
you will be asked to file a public report, and
that report can and shoul d contain appropriate

recommendations relating not only to this specific
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event, but also to any system c issues that occur.

It is very clear fromthe nature of
the mandate that you have been given and fromthe
role of Comm ssion counsel that this Comm ssion is
not a fault-finding body. The nandate is to take
a constructive, forward | ooki ng approach, with the
overall objective of reaffirm ng public confidence
in the admnistration of justice, if in fact it
occurs that anything that transpired during this
case m ght underm ne the confidence that nenbers
of the public m ght have in either the
i nvestigative or prosecutorial branches of their
government. Naturally, this is a natter that has
tremendous public interest.

My rol e as Conm ssion counsel, as you
are well aware, M. Conm ssioner, is to assist
you. | amnot to be partisan, | amto provide a
neutral and di spassi onate presentation of the
evidence. And the overriding obligation that |
have is to assist you in uncovering the relative
truth about the facts that have occurred and to
mar shal the evidence that is required in order for
you to discharge this Commission. It is not an
adversarial proceeding fromthis particul ar seat

that M. difford and | are occupying. It is our
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function to ultimately contribute to a truthful
and conpl ete record so that you can nake
appropriate reconmendati ons.

It has certainly been the experience
in the Canadian crimnal justice systemand the
civil justice systemthat having an adversari al
approach can contribute to the finding of the
truth. Since we are not in a position to do that,
it has becone the practice of Comm ssions of
Inquiry to invite individuals who do have an
interest to cone forward and to participate. It
woul d be those individuals who | ook after the
particul ar concerns of individuals who are
affected by the dispositions that you nmake. Even
t hough this is not a fact finding or fault finding
body rather, and even though we are prohibited
fromrecomending any civil or crimnal liability,
the reputation of individuals involved in this
case are at risk. There will be public statenents
and exam nation of the conduct of individuals in
the carriage of their positions. And it is
tremendously inportant, as a matter of fairness,
that they have an opportunity to participate and
Il et their positions be known and have advocates

who represent their interests.
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So by granting standing to those who
have a direct interest in the matter will not only
allow themto protect thenselves, they will also
contribute to a conplete record and a bal anced one
that considers the perspectives of everyone
concer ned.

Wien you make your decisions to
provi de standing to the applicants, the ultimte
agreenent to give sonmeone full standing woul d
aut horize that person to cross-exam ne w tnesses
to the extent of their interests. The rules of
practice and procedure that we are going to be
asking you to adopt and rmake the rules of this
Conmi ssi on provide expressly that the right of
cross-exam nation exists to the extent of the
interests of the parties.

I n addi tion, those individuals who
have standing will be entitled to propose
W tnesses or to even make subm ssions to you,

M . Comm ssioner, that w tnesses should be call ed,
i f Conm ssion counsel chooses not to take up that
invitation. Utimately, the parties will also
have the opportunity, if they are given ful
standi ng, to nmake subm ssions on the matters that

touch upon their own interests.
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The legal criteria that has cone to be
used to grant standing in proceedings such as this
require that applicants have a direct and
substantial interest in the proceedings. It would
not be possible to conduct proceedings of this
kind if everyone with any interest had the right
to a counsel to participate. It certainly is an
appropriate expenditure of tine, but it does take
time to allow those with a direct and substanti al
interest to provide subm ssions and question
w tnesses. So you should be | ooking, M.

Comm ssioner, for those who do indeed satisfy that
requi renent of direct and substantial interest.

In addition, you certainly have the
discretion to invite anyone el se whose
participation could contribute to your ultinmate
comm ssion to cone forward and participate. It is
not uncomon for non-governnental organizations or
ot her groups who have specialized expertise to
cone forward and offer their participation in a
heari ng such as the one you are about to conduct.

It is certainly within your
prerogative to inpose limts or conditions on any
standi ng orders that you nake. One of the

uni versal conditions that will be inplicit in any
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standi ng order that you nmake is that those granted
standing will agree to abide by the rul es of
procedure and practice that you put in place.

Rule 4 in tab E of the docunent that |
put before you as exhibit 1 provides, in effect,

t hat individuals who have standing will be deened
to undertake to conply with the rules of practice
and procedure. So without having to repeat it
formally for each applicant who receives standing
that is, in nmy respectful subm ssion, a universa
condition that attaches to any order that you

m ght nmake inviting the participation of those who
have appli ed.

January 4, 2008, this Comm ssion
advertised and issued calls for standing for those
interested. Again, | have referred to that
docunent at tab Cin exhibit 1. |In addition to
t he advertisenent there was a direct invitation
given by mail to those who, it seened evident on
t he basis of disclosure we obtained, would be
interested in potential participation. There was
a neeting held of counsel for those individuals
early on in order to try and set out sone
paraneters as to where the Comm ssion m ght be

headed. All but one of the applicants before you
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were invited to that nmeeting and all but one of
applicants before you had received that notice.
That additional applicant is the Mnitoba Bar
Associ ati on who has responded to the ad that was
provi ded.

| indicated that an appearance |ist of
t hose who applied for standing is to be found at
tab A and that given the change in counsel who
are here today relative to those who signed the
| etters of standing application, when you do
sumon them up, you may Wi sh to do so by virtue of
the parties they represent, and they will at that
poi nt identify thenselves and spell their nanme for
the record, and make their subm ssions at that
point in tine.

You wi Il see that we have nine
requests. W have arranged for the hearing to be
conducted in two phases. Phase I, which is set to
begin on the 2nd of June and to last for five days
in June designated and famliar to those who have
applied to you, will deal with the victins
issues. W felt that it would appropriate to hear
fromthe victins up front, and that is a discrete
i ssue that can be dealt with in an efficient

fashion at the very outset.
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Phase 11, which will deal with the
i nvestigation and prosecution of the case, wll
commence on July 2nd, and we have schedul ed days
into the mddle of August. W are hopeful that it
will proceed in an orderly fashion and that we can
conplete it by that time. The reporting deadline
t hat you have been furnished of Septenber 30th is
not realistic unless we can finish the evidence by
the m ddl e of August. There is, in ny respectful
subm ssion, every reason to believe that, with the
cooperation of counsel which has been denonstrated
up to this point, that certainly can be done.

Your Honour, you may provide standing
for one phase only or you may provide standing for
both. The procedure that should be foll owed today
is, | understand that you wish to invite those who
have applied to cone forward and invite their
submi ssions. They have all provided witten
applications for standing. Sone of those witten
applications provide all of the information that
you coul d possibly need to make your deci sion.
Sone of the others are a bit nore cursory.

It is certainly very inportant for the
public record that the foundation for the direct

and substantial interest be denonstrated by those
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who are given standing to participate in this
hearing. And I'mgoing to ask those who cone
forward to provide sufficient information to
enable you to identify, not only that they have a
direct and substantial interest, but also the
particular nature of that interest, so that you
can make appropriate determnations as to what
parts of the inquiry they may want to have
standing for. Sonme of them have al ready indicated
that their interest may be confined to phase ||
but all parties comng forward should clarify
their position for you in that respect.

The parties who conme forward will be
maki ng subm ssions to you. Any of the other party
applicants wll be entitled to make subm ssions if
t hey oppose the standing applications that have
been nade by any of the other applicants.

| don't propose to nake subm ssions
unl ess call ed upon by you, M. Conm ssioner. |If
sonet hi ng occurs during the course of the
submi ssions that | feel makes it necessary for ne
to participate, I would stand and ask to be
recogni zed.

At this tinme | would ask you,

M. Comm ssioner, to deal with the standing
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i ssues. And after those are conpleted, we wll
deal with the rules and with the disclosure
protocol. You can use tab A, and as | indicated,
call the parties forward at your pleasure.

THE COW SSI ONER: Thank you very
much. We will start with the first nane on the
|ist of appearances, standing hearing, M. Robert
Taman.

MR, ZAZELENCHUK: Good norni ng,

M . Comm ssioner, ny nanme is Zazel enchuk,
Z-A-Z-BE-L-E-NGH UK, first nanme Gene. |'m
appearing this norning on behalf of M. Robert
Taman and his three children. M. Robert Taman
is, of course, the wi dower of Crystal Taman. He
is the victimas defined by the Victins' Bill of
Ri ghts. He has three children, Tara and Kristin,
daughters, and Jordan, a son, are the next of kin
as defined by the Victins' Bill of Rights.

It is respectfully submtted that in
phase | of the inquiry, all of the Taman famly
are potential and probable w tnesses, but their
request is not just for standing in phase I, their
request is for standing throughout. And they
request for standing throughout for a variety of

reasons.
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Firstly, it was their famly that was
tragically torn apart, and for that reason al one
they have a substantial interest in howthe
i ncident which lead to their wife and nother's
tragi c death was handl ed by the authority. But,
M. Conmm ssioner, there are other reasons as well.
Through an extrenely cruel coincidence, three of
the Taman famly are potentially wi tnesses to the
actual investigation, at least in part. The two
daughters left for work, the famly live in a
rural setting outside of Wnnipeg and the famly
menbers worked in Wnni peg. And Ms. Taman was
driving into Wnnipeg to attend her place of
enpl oynment. Through, as | said, a tragic
coi nci dence, the daughters left for work as they
normal |y did about five mnutes after their
not her, and at | east as far where the collision
occurred, took the same route to work. So the
daughters were at the scene nonents after the
tragic collision. And the daughters w tnessed,
anong ot her things, M. Derek Harvey-Zenk exiting
his vehicle. They w tnessed interaction between
M. Harvey-Zenk and the East St. Paul Police. And
M. Taman, although he didn't witness that, by the

sanme tragi c coincidence was at the scene a few
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Page 25
m nutes after that because, as you will hear from

him if he is called, when he is called, he would
normal Iy | eave for work, a few m nutes, 20 m nutes
15 mnutes after his wwfe. So for that reason as
well, | respectfully submt, they should have

st andi ng t hroughout .

Secondly, M. Taman and his son Jordan
met with the | earned prosecutor on nore than one
occasion to discuss the prosecution of the case,
as i s not unconmon when you have the survivors of
sonebody who has lost their life. And for that
reason as well, | respectfully submt they should
be gi ven standi ng t hroughout.

Lastly, | think, I'mnot sure about
one of the daughters, but at |east one of the
daughters and the son Jordan and M. Taman had
conversations with the | earned prosecutor about
the final disposition of the case. And I
respectfully submt that is sonmething as well that
this Comm ssion will have an interest in, and
certainly that the Taman fanmi |y has an interest
in.

And lastly, | would just state that
al t hough the application is on behalf of the

entire Taman famly, the four of them the father
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and the three children, in nost respects they wll
be acting as one person. | have been neeting with
themand their interest is all in the sanme place,
it is not that there is any kind of conflict
anongst them They would sinply like, what they
told nme they have never had, sone answers if they
are possi bl e.

That is ny respectful subm ssion,

M. Comm ssioner. |f there are any points that
you would like ne to deal with further, | would
gl adly do so.

THE COW SSI ONER:  Thank you very
much. |Is there anybody who takes any objection to
t he standing application? You will be granted
standi ng on both phases of these proceedings.

MR, ZAZELENCHUK: Thank you, Your
Honour .

THE COW SSI ONER:  The next person who
has applied for standing is M. Martin M nuk
counsel .

MR. GREEN. Good norning, M.

Comm ssioner. M nane is Mchael Geen, |I'm
appearing here this norning on behal f of
M. Mnuk. M. Mnuk is seeking full standing,

that is on all aspects of your mandate.
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Qobvi ously, the standards exhibited by the
prosecution is one of the main features of your
mandate that you will be |ooking at, which in
essence is M. Mnuk's standards hinself, he being
t he i ndependent prosecutor having been retained in
keeping with the practice that my friend referred
to earlier. He obviously has a substantial and
direct interest in that aspect.

Additionally, he has an interest in
the police investigation which was carried on
prior to his involvenent. As | nentioned in the
letter which we sent asking for the right to
appear this norning and seek standing, it is
M. Mnuk's position that his abilities as
prosecut or were sonewhat conpronm sed by the
quality of the evidence that was forthcom ng from
the police investigation. He again has a direct
and substantial interest in denonstrating that.

The third part of your mandate, being
victins involved and their rights, as ny friend
M. Zazel enchuk has alluded to, M. M nuk was
involved with the famly in that regard and,
therefore, has an interest in that aspect as well.

As ny friend has said, M. M nuk,

being an applicant, is interested in protecting
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his interests and hinself and, hopefully, in
contributing to a bal anced record, as ny friend
sai d.

Agai n, those are all of the remarks
that | have, but if you have any questions or
comments, | would be pleased to try and field
t hem

THE COW SSI ONER:  Thank you very
much. |s there anybody who takes objection to
M. Mnuk's standing in these proceedi ngs?
Ganted standing with respect to both phases.

MR. GREEN. Thank you,

M. Conmmi ssi oner.

THE COWM SSI ONER: Next applicant for
standing i s Derek Harvey-Zenk.

MR. PROBER  Good norni ng,

M. Comm ssioner, ny nanme is Jay Prober and |'m
here on behalf of Derek Harvey-Zenk. He is
seeking standing. And as | indicated in ny letter
to Comm ssion counsel, he was of course the

subj ect of the investigation and the prosecution
in question, and is expected to be a witness. As
such, he is requesting standing.

| noted, though, in the book that was

provided to us, which is now exhibit 1, at tab A
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there is an application noted for all issues. It
is ny respectful submi ssion that while I'm
obviously sensitive to the victins' issues and
rights, it will not be necessary to seek standing
on M. Harvey-Zenk's behalf with respect to phase
l.

There is one other issue | intend to
raise this norning, and |I've alerted your counsel
to that. Hopefully, he has advised you of that.
"' mgoing to be asking you, M. Conm ssioner, on
behal f of M. Harvey-Zenk, to recomend to the
governnent that they fund his counsel so that his
rights and interests are properly protected.

Now, | have witten the Province of
Manitoba. | have not received a response as yet.
| have, in fact, copied that letter to your
counsel. It would be difficult for any ordinary
citizen to fund counsel for an inquiry of this
nat ure, considering the nunber of w tnesses that
wll be called in phase Il, and considering the
anount of preparation that will be involved. As |
say, it would inpose an inpossible duty on nost --
i npossi bl e financial burden rather on nost private
citizens. |In fact, as |I |ook around the room

except for a couple of us, the parties, if
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M. Harvey-Zenk gets standing, the parties who are
seeking standing and are |likely to get standing,
are all being funded by the governnent of the day,
or by a professional association, or by the Cty
of Wnni peg, as the case nay be, or the
Municipality of East St. Paul. M. Harvey-Zenk
does not have that luxury. He lost his job as a
police officer. And to be properly represented,
he sinply cannot afford to pay for that.

| have consulted with and inquired of
t he Wnni peg Police Association, whose position is
that they did not fund his defence, do not pretend
to fund counsel for this inquiry because he was
not on duty and the conduct does not flow fromhis
being on duty. So |I ask you, respectfully, to
recommend to the governnent that they consider
paying his legal costs so that he can be properly
represented at this inquiry. Thank you.

THE COW SSI ONER: Do you want to just
stay there a nonent?

MR. PROBER  Yes.

THE COW SSI ONER:  |I's there anybody
who takes any objection to M. Harvey-Zenk's
application for standing? You will be granted

standing with respect to phase I
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Now, dealing with the question of
fundi ng, have you spoken with the counsel for the
governnent who is here today to see if he takes
any position or -- you have not had a response
fromthe governnent?

MR. PROBER: | have not had a response
fromour governnent. And in fact, | can say that
| talked to the Deputy Mnister of Justice on
Friday. They have not considered the issue, but
were waiting to see if M. Harvey-Zenk got
standing to even consider it. They didn't say one
way or the other. He nmade no conm t nent.

Now, in terns of talking to
M. Paciocco, all | have done is send hima copy
of the letter and discussed it very briefly with
him |If he can be of any help in this regard,
that would certainly be appreciat ed.

THE COW SSI ONER: Wl | now that you
have been granted standing with respect to phase
1, maybe counsel for governnment m ght know t hat
it would be -- I'"mnot prepared to respond at this
time to your request. | would |like to see what
they have to say and their reasons for it. And
once | see their reasons, then | can indicate to

you what ny position will be.
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MR. PROBER: Thank you very nuch for
t hat .

THE COW SSI ONER: Thank you.

The next applicant for standing is the
Rural Municipality of East St. Paul and its police
servi ce.

M5. BOALEY: Good norni ng,
M. Comm ssioner. M nane is Bernice Bowey. |'m
counsel for the Rural Minicipality of East St
Paul , al though I expect ny invol venrent may be
[imted and rather M. Bob McDonald wll be
primary counsel. The Rural Muinicipality seeks
standing for all three phases, or two phases,
dependi ng on how you are dividing it, of the
inquiry.

| wll speak first, M. Conm ssioner,
with respect to the Victins' Bill of Rights phase.
The Municipality seeks standing there for a nunber
of reasons. Primarily, because there are sections
of the Victins' Bill of R ghts Act that inpose
specific obligations on the head of a | aw
enf orcenment agency responsi ble for investigating
an offence. That agency at |east, at the outset,
was the Rural Municipality of East St. Paul and

its police service. Therefore, since there wll
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be an exam nation of whether the police service
fulfilled its obligations, the nunicipality wants
counsel to be involved to ensure that that
question is fairly determ ned.

There are sonme sub issues as well.
Menbers of the Taman famly attended to the East
St. Paul Police Service detachnment hours and days
after the accident. (Qbviously that touches
directly on the nunicipality. And based on the
prelimnary witness list that's been circul at ed,
it is anticipated that at |east one current nenber
of the East St. Paul Police Service will be called
as a witness. And simlarly the East St. Pau
Police Service also runs a Victim Services
Program and again the prelimnary witness |ist
i ndi cates that sonmeone fromthere will be called
to give evidence. So as a result, it is the
muni ci pality's position that it does have a direct
and substantial interest in this phase of the
inquiry.

Turning then to the investigation
phase and the prosecution phase; the Rural
Muni ci pality of East St. Paul and its police
servi ce have many, nmany nenbers who are expected

to give evidence during this phase or phases.
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There are sone past nenbers as well that are
expected to give evidence. And there certainly
are sone issues that will arise out of the

testi nony of nenbers, past and current, for which
the nmunicipality wants to be involved, has a
direct interest, and perhaps nay even have sone
hel pful i nformation.

And | just note that nenbers of its
fire departnment may al so be called as w tnesses as
wel | .

So to ensure that the people who wll
be giving evidence, both with respect to the
i nvestigation and the prosecution, the
muni ci pality does want to have representation for
its own interests and for the interests of its
enpl oyees. And as a result we seek standing for
all of the phases.

And | just want to |et
M . Comm ssioner know that with regard to the
victins' rights phase, the municipality wll be
selective in its involvenent, so to speak. And
there is certainly the obligation that it
cross-examne only on issues which directly affect
its interest.

So subject to any questions you m ght
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have, that's the municipality' s subm ssion

THE COW SSI ONER: Thank you very
much. |Is there anybody who takes objection to the
East St. Paul application? Thank you. You wll
be granted standing with respect to both phases.

M5. BOALEY: Thank you.

THE COWM SSI ONER: Next applicant for
standing is M. Harry Bakena.

MR. VEEI NSTEIN.  Thank you,

M. Conm ssioner, ny nanme is Hym e Weinstein.
They left the QC off ny nanme card on ny table, but
that's fine. Let nme just indicate --

THE COW SSI ONER: How do you
pronounce the --

MR. VEI NSTEIN: Bakerma. Under D5 is
nmy application on behalf of M. Bakenma for
standing at the hearings. As | nmade clear in ny
letter to you, sir, we are asking for standing in
phase Il of these proceedings. It is ny
subm ssion that M. Bakema has a direct and
substantial interest, naturally, in these
proceedi ngs. And also the participation of
M. Bakema may be helpful in fulfilling your
mandate in these proceedi ngs.

M . Bakena was Chief of Police at the
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time, Chief of Police of East St. Paul at the tine
of this accident. |In fact, he had attended, he
was one of the first peace officers who attended
the scene of the accident and had Iimted contact
wi th Harvey Morgan Zenk.

| can also indicate that we received
from Conm ssion counsel a potential w tness |ist,
and as | look through it, w thout going through
naturally the w tnesses, but the headi ngs and
followed by a list of witnesses, this accident
investigation, and that certainly wll relate to
the Chief of Police role, the conduct of
Har vey-Zenk in hours |l eading up to the accident
and intensity of the police investigation, and
certainly M. Bakema will have a substantial and
direct interest in those proceedings. The
rel ati onshi p between Chi ef Bakena and Harvey
Morgan Zenk, and the lay witnesses relating to the
conduct of Harvey-Zenk | eading up to the accident,
and the intensity again of the police
i nvestigation and then the RCVP/ Bakema
i nvestigation.

So on behalf of M. Bakema, we are
asking for standing again on phase ||, comencing

on July 2nd of these proceedings.
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Let me also indicate, and simlar as
the request of M. Prober on behalf of his client,
ny client wote to the Rural Municipality of East
St. Paul asking for funding for counsel in these
proceedi ngs. That was by way of a letter,

M. Conmm ssioner, to the Reeve of East St. Paul

He received a letter under date of January 21st,
2008, M. Comm ssioner, indicating that the RM of
East St. Paul is not obliged to pay any | egal fees
in these proceedi ngs. Subsequent, or also at the
time on January 16th, |, on behalf of M. Bakema
wote a letter to the Honourabl e Dave Chom ak,

M ni ster of Justice and Attorney General of
Mani t oba, requesting funding. And | can advise
you, M. Conmm ssioner, we have not heard directly
fromthe Honourable Mnister. | did receive a
letter fromhis assistant indicating that ny

| etter would be brought to his attention.
Hopefully, it has been brought to his attention.
However, at this stage, | do not have a reply from
the Mnister to our request. Perhaps, since
counsel for the government is here,

M. MFetridge, | would ask himto perhaps
expedite that consideration or request in this

matter.
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THE COW SSI ONER: Anybody who t akes
any objection to M. Bakema's standing in these
proceedi ngs? You will be granted standing with
respect to phase Il, which you request. And if
you wi sh to have ny participation in the
application for funding, we will hold that back
until such tinme as | find out what position the
gover nnent takes.

MR. VEEI NSTEIN.  Thank you very nuch
M. Conmm ssi oner.

THE COW SSI ONER: Thank you. The
next applicant for standing is the Wnni peg Police
Servi ce.

M5. HANLIN:  Good norni ng,

M . Comm ssi oner, Shannon Hanlin appearing for the
W nni peg Police Service.

THE COM SSIONER: | am sorry, | am
having difficulty hearing you.

M5. HANLIN:  Shannon Hanlin appearing
for the Wnnipeg Police Service, HA-N-L-1-N, and
first nane, Shannon.

M . Comm ssioner standing is sought on
all aspects of the hearing, phase | and Il. That
is contrary to what is stated at tab A of exhibit

1.
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The basis for this application is an
order of council. Menbers of the Wnnipeg Police
Service were involved in this matter, both as
W tnesses to the investigation as well they
assisted it --

THE COW SSI ONER: Excuse ne, are you
seeki ng standi ng on both phases?

M5. HANLIN: That's correct.

THE COWM SSIONER. | see. Tell ne
what invol venent the police, Wnnipeg Police
Service, had with respect to phase |?

M5. HANLIN: I n respect of phase |
menbers of the Wnnipeg Police Service, and the
W nni peg Police Service as a | aw enforcenent
agency, have obligations and responsibilities
under the Victinms' Bill of Rights. It is nore of
a general interest.

THE COW SSI ONER: Yes, | understand
that. But | don't understand, and maybe you can
just assist ne a little bit, | don't understand
the relationship with respect to the Wnni peg
Police Service in so far as they conducted the
investigation for East St. Paul. Can you explain
that to ne?

MS. HANLI N: | don't believe there was
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a specific relationship.

THE COVM SSI ONER: l"msorry, |I'm
still having sone trouble. | don't know, maybe
you are --

M5. HANLIN: | don't think there was a

specific relationship, it is nore a matter of
general interest with respect to the Victins' Bil
of Rights and the potential -- if recomendations
were made, they could potentially affect
responsibilities and obligations.

THE COW SSI ONER: | under st and t hat
the Wnni peg Police Departnent participated in the
i nvestigation.

M5. HANLIN: That's correct.

THE COW SSIONER: | don't know why
they investigated, participated in the
investigation, since it was within the
jurisdiction of East St. Paul. Can you explain to
me why they would have participated in the
i nvestigation? Wy did they get involved?

M5. HANLIN: It was a request by the
East St. Paul Police, and | believe it was a
matter of a smaller police departnent versus a
| arger one with nore resources, which the Wnnipeg

Pol i ce Service has.
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THE COMM SSIONER: | see. Is there
sone sort of an agreenent between the two police
services where one will help the other, or was it
sinply because the East St. Paul asked for help on
this specific occasion?

M5. HANLIN: It is ny understanding,
on this specific occasion, help was sought.

THE COW SSI ONER:  Okay. That then
conmes down to the Victins' Bill of R ghts. Wat
do you say is the obligation of the Wnnipeg
Police Service vis a vis the victins in this case,
since it was really an investigation that was
conducted by East St. Paul, within their
jurisdiction and their responsibility under the
Victins' Bill of Rights? Wy would the Wnnipeg
Police Service be required to do the inform ng, as
the Bill of Rights requires, why were they
obligated under the Act to performcertain
services? Wasn't that sinply the obligation of
East St. Paul ?

M5. HANLIN: | believe so,

M. Comm ssioner. But in ternms of systemc
recommendati ons, there could be outcones which
woul d affect the service.

THE COW SSI ONER:  Anybody have any
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objection? Certainly with respect to phase Il --
my concern is with respect to phase I. Do you
have any comments, M. Paciocco?

MR. PACIOCCO | do, M. Comm ssioner
The position of the Wnnipeg Police Service on the
Victinms' Bill of Rights issues is entirely generic
and systemc, it doesn't pertain to the events
that occurred on this particular occasion. |
woul d not think it hel pful to have their
participation in terns of presenting the evidence
or exam ning W tnesses, given that the East St.
Paul Police Service wll be adequately represented
by the nunicipality, and they will be addressing
and have the sane basic interest in the systemc
guestions that mght arise. | think that under
the circunstances, the nost that should be
granted, if anything, would be an opportunity to
per haps provi de sone subm ssions on those generic
i ssues at the end of the day, but not an active
participation during the presentation of evidence.

THE COW SSI ONER:  Thank you. Anybody
el se wish to nmake subm ssions on this point? Yes,
woul d you conme up? Do you have any response?

M5. HANLIN. | don't.

THE COWM SSIONER.  |'m sure there are
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system c issues, but they don't directly involve
the Wnnipeg Police Service. | nmean, you could
say that, you could have every town in Mnitoba
comng forward saying that the issues may affect
themas well. [I'mgoing to grant you standing
with respect to phase Il, and you will be entitled
to make oral subm ssions or witten subm ssions,
what ever you want at the end of the day. Thank
you.

M5. HANLIN:  Thank you.

THE COWM SSI ONER: Next applicant for
standing is the Wnni peg Police Association.

M5. CLEARWATER.  Good nor ni ng,
M. Conmm ssioner. Karen Cl earwater, appearing on
behal f of Wnni peg Police Association. | wll be
co-counsel if we are granted standi ng today on
behal f of the Wnni peg Police Association al ong
with M. LaBossiere. W are seeking standing
today only in phase Il of the hearings, as you
wll note in our witten subm ssions, which you
will find at D7 of exhibit 1.

Qur application for standing rel ates
to the interest of our nenbers in the
investigation in two ways; in relation to the

i nvol venent of our nenbers as witnesses to the
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event, and the direct and substantial interest of
any findings that the Comm ssion may make in
respect of their conduct in these matters or

ot herwi se. And secondly, in the event that there
is any suggestion or consideration of issues with
respect to the nmenbers who were involved in the

i nvestigative stage at the request of East St.
Paul police. These nenbers all have a direct and
substantial interest in their professional
obligations and in their personal reputation in
sone cases.

And finally, on sort of a nore genera
note, the association, along | believe with the
service, would have an interest in any issues
relating to standards of conduct of police
officers, and if those are raised in the second
hal f of the inquiry, we would be interested in
havi ng standing in respect of those matters.

THE COW SSI ONER:  So you are seeking
standing with respect to phase Il only?

M5. CLEARWATER  Phase |1 only.

THE COW SSI ONER: Anybody t ake
objection to the application? Standing wll be
granted with respect to phase 11

M5. CLEARWATER  Thank you.

Page 44

Reid Reporting Services
(204) 947-9774




Taman Inquiry - Standing February 4, 2008

o g ~A W N P

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

THE COMM SSI ONER:  The Cover nnent of
Mani t oba seeks st andi ng.

MR. McFETRI DGE: Good norning, denn
McFetridge, MCGF-E-T-R-I-D-GE, on behalf of
Mani toba, denn with two N s.

THE COW SSI ONER: You have heard both

counsel who hare seeking funding. | take it that
you w ||l get back to themvery quickly?
MR. McFETRIDGE: Yes. | have no

instructions as of this time on the funding
i ssues.

THE COW SSI ONER:  But you will get
back to thenf

MR. McFETRIDGE: Yes, | wll.

The Covernnent of Manitoba seeks
st andi ng on bot h phases, Your Honour. CQur
standi ng application can be found at exhibit D 8.
In respect of the Victins' Bill of R ghts, the
Gover nment of Manitoba obviously is directly
involved in that issue. The prosecution services
has a role to play in providing -- has
responsibilities under that legislation. Also the
Victins' Services Branch has a direct
responsibility to deal with victins. |ndeed, the

Victinms' Services Branch was directly involved
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with the Taman famly in respect of this
particular matter.

W obvi ously have a position to take
in respect of the systemc issues as well, as to
whet her this |egislation has been properly
followed. | know M. Mnuk will deal with
specifically how he has dealt with his
responsibilities under there, but clearly the
prosecution branch as well would |ike to take part
in that part of the phase in respect to naking
sure that those responsibilities were properly
fol | oned.

In respect to the second phase, we
al so would like full standing on that issue as
well. Even though M. M nuk was the agent that
was appoi nted on behalf of the prosecutions branch
in respect to that matter, prosecution' s general
policies will be at issue in this inquiry. And
i ndeed, although | anticipate that our role would
be limted in respect to the cross-exam nati on of
particular witnesses in respect to police
i nvestigation, sonetinmes matters come up during
the course of those issues that we may have sone
i ssue on, and we would like full standing on that

phase as well, just to deal with issues as they
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arise. W are not going to try and duplicate
Cross-exam nati ons, because |'m sure that
Conmi ssi on counsel and indeed counsel for
M. Mnuk will deal with a |ot of the prosecution
i ssues, but we reserve the right to be able to
cross-examne witnesses if, in fact, we deemit
necessary at the particular time. So we certainly
seek full standing on both aspects of the inquiry.
Subj ect to any questions, that is our subm ssion.

THE COW SSI ONER: Does anybody t ake
obj ection? Thank you very nmuch. You are granted
st andi ng on bot h phases.

MR. McFETRI DGE: Thank you.

THE COW SSI ONER: Thank you. The
| ast applicant for standing is the Manitoba Bar
Associ ati on.

M5. I NNESS: Good norning, M.
Comm ssioner, ny nane is Sarah Inness and |'m
appearing on behalf of the Manitoba Bar
Association this norning. |'mthe co-chair of the
crimnal section of that association.

The Manitoba Bar Association is the
| ocal branch of the Canadi an Bar Associ ation, and
our nmenbership is conprised of nenbers from al

segnents of the |egal profession, including the
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judiciary, public and private sector |awers,
academ cs and | aw students. The nenbers of the
crimnal sub section of our Manitoba Bar
Associ ation are sone of the nost respected and
experienced crimnal practitioners and judiciary
working in crimnal law within the province. W
are a non-profit organization. Menbership in our
association is voluntary. Qur active nenbers
devote their own tinme, hard work and conmtnent to
the activities of the association. The work of
t he Mani toba Bar Association is designed to
i nprove the know edge, skill, ethical standards,
and wel | -bei ng of nmenbers of the profession.
Those are the objectives of the Manitoba Bar
Associ ati on.

Qur nmenbers reqgularly and actively
participate in witing and presenting oral
subm ssions to the governnent, both at the
national and provincial levels. Qur skill lies in
the expertise we collectively bring and the
strength of our association comes from being abl e
to provide a well bal anced perspective. W are
conprised, as | said, fromall nenbers of the
| egal profession and we draw on the collective

experiences fromeach of those aspects of the
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profession to formour work and formul ate
positions on policy or legislation that is
designed to try and advance the best interest of
the adm nistration of justice as a whol e.

Exanpl es of the work done by the
Mani t oba Bar Association include in 1996, the
creation of a legislative and |law reformconmttee
which reviews bills introduced in the legislature
to determine if we should nake an application for
standi ng and nmake submi ssions. W also regularly
intervene at the Manitoba Public Insurance Public
Uility Board rate application hearing, where it
has been acknow edged that we provi de and
represent the public interest conponent in that
wor K.

We are seeking, M. Conm ssioner,
standing in all phases of the inquiry. W believe
that we can be of assistance to the inquiry in
that we are able to provide an exam nation, or
assist in providing an exam nation of issues in a
bal anced and objective way. W are not advocates
wWith respect to a particular party or position
with respect to individuals directly involved in
this investigation; however, we are and have a

substantial interest in the adm ni strati on of
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justice as a whol e.

We submt that we will be able to
provi de and offer val uabl e assistance to the
Comm ssioner, particularly in dealing with any
systemi c issues that may have existed both at the
i nvestigatory and prosecution stages of this case,
and in particular make reconmmendati ons with
respect to what nay need to be addressed in the
way of system c issues.

The Manitoba Bar Association is
particul arly concerned about the imge of the
| egal profession. W have worked very hard to try
and pronote public confidence in the
adm nistration of justice. And the issues that
are being examned in this inquiry directly go to
the heart of public confidence in our system

Wth respect, M. Comm ssioner,
submt that at the investigation stage, the police
investigatory stage, we wll be able to offer sone
assi stance to the Comm ssioner in exam ning the
guestions that arise froma system c perspective
of the adequacy and gui deline, practices, policies
that are in place with respect to police
i nvestigating police, police agencies becom ng

i nvol ved to assist other police agencies, but
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particularly issues that will arise out of that
phase with respect to disclosure, disclosure of
the evidentiary record, notetaking procedures. It
is the bar that is ultimtely responsible for the
prosecution, defending and trying of the matter,
and the evidentiary record that needs to be
preserved i s dependent upon the processes and
procedures that were in place. W can assist in
that regard

Wth respect to the second, subsection
1(b) of the Order-In-Council, the investigation,
or the exam nation of the ethical standards and
prof essi onal standards required of agents of the
Attorney Ceneral, with respect, we are very well
pl aced, we submt, to offer assistance in this
area. There are questions that no doubt will be
raised with respect to what types of cases, the
when, the where, the who, for the appointnent of
the agents for the Attorney Ceneral, what
processes are in place with respect to that, in
what cases.

THE COW SSI ONER: How does t hat
affect the bar? How does that affect the Manitoba
Bar? Isn't that a matter directly between the

Attorney Ceneral's departnent and particul ar
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menbers of the bar that nay be appointed? How
does that affect the bar in general ?

M5. INNESS: Wth respect to,

M. Conm ssioner, the appointnent of agents for
the Attorney Ceneral, the question, certainly once
the nedia reported on this case, there was a | ot
of interest by the public and concern by the
public on the part of the adm nistration of
justice, the manner in which agents for the
Attorney Ceneral are appointed, in what particular
ki nds of cases they are appointed, and the public
confidence in the admnistration of justice partly
arose out of that concern. In ny respectful

subm ssi on, we would have sone input, or we could
provi de sonme assistance in providing to the
Comm ssi oner situations for when agents are

appoi nted, and exam nation of the guidelines in

pl ace, and whether or not there may need to be
sonme exam nation of that particular -- of those
particul ar gui deli nes.

THE COW SSI ONER: Hasn't there been
recently a report rel eased by Judge Krindle on
that entire issue?

M5. INNESS: M. Comm ssioner, to

what ever --
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THE COW SSI ONER: A very
conpr ehensi ve report.

M5. I NNESS: To whatever extent that
may cone out of the inquiry.

THE COW SSI ONER:  But the report is
there. I'mtrying to determ ne your invol venent.
| guess ny concern is this: | have a mandate to,
and an obligation to conplete this hearing by the
end of August and to report by the end of
Septenber. It is alot of work. | want to be
able to finish at |east the hearings by the end of
August, or earlier if I can. M concern is that
there not be a |lot of repetitious
cross-exam nation. \Wile | have some concern
about repetition, | want to give the bar every
opportunity to explore those issues that are
rel evant to our nmandate. You will understand that

if I do grant standing, grant standing to the

Mani toba bar, | will not permt counsel to go on
indefinitely, as | probably will not permt other
counsel as well, and to focus on the issues. You

appreciate that.
M5. I NNESS: Absolutely,
M. Conm ssioner, and we certainly are desirous of

bei ng hel pful to the Comm ssion and are prepared
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to work with the Conmi ssion and ot her counsel to
ensure that, in fact, we don't duplicate the
efforts or the work of other participants. And it
is our hope that what we will be able to do is
bri ng back bal ance, or objective perspective, to
fill in the gap, particularly on the systemc
issues. So it is not our desire to duplicate or
extend the work of the inquiry; in fact, the
opposi te.

THE COMM SSI ONER: | understand as
wel | that you applied for funding if standing is
gr ant ed?

M5. INNESS: Yes, M. Comm ssioner.

THE COW SSI ONER:  Have you heard from
t he gover nnent ?

M5. | NNESS: No, we have not, M.
Comm ssioner. W have raised it in our
application, but we haven't formally met with any
i ndi vi dual s.

THE COW SSI ONER: You haven't
formal |y applied?

THE WTNESS: W have not formally
appl i ed.

THE COW SSI ONER: Counsel for the

government is here today and he will probably be
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very busy.

M5. INNESS: |I'msure there will be a
[ ine up behind him

THE COW SSI ONER: Make sure he
doesn't |l eave the roomtoo quickly. Al right.

Does anybody have any objections?
Looki ng down at counsel for the Manitoba
gover nnment, wonderi ng whet her he has any
obj ections? Nobody has any objections. Do you
have any subm ssions to nmake, M. Paciocco?

MR. PACI OCCO. | do, Your Honour.

M5. INNESS: M. Conm ssioner, before
| leave, | just want the Comm ssioner, | apol ogize
to note that | do have sonme comments to make with
respect to our participation in the victimphase
and in the recommendati on phase, if
M . Comm ssi oner or Conmi ssion Counsel have any
guestions about our subm ssion on our involvenent
in those aspects. |If not, then | wll stand
asi de.

THE COW SSI ONER: Ckay.

MR PACIOCCO M. Conmi ssioner, the
Mani t oba Bar Association is certainly a very
credi bl e organi zati on, and along with the Canadi an

Bar Associ ati on, has done trenendous work in a
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whol e nunber of areas. Notw thstanding that, and
notwi t hstandi ng the subm ssions that have been
presented to you, | am as Conm ssion counsel, not
ent husi astic of the prospect of full participation
by the Manitoba Bar Association during the
presentation of evidence. | understand that
| awyers can, of course, limt their involvenent
and their questions according to their interests,
but the subm ssions that | heard provide an
interest in virtually every issue that is
potentially touched by this Comm ssion. W
certainly, if were are going to conplete our
mandat e effectively, have to be open to the
participation of everyone who has sonething to
contribute, but at the sane tinme, we need to
remain focused. And if this Conm ssion becones a
canvass of every potential area of |aw reformthat
m ght be tangentially related to the issues that
we address, it will be become an interm nable and
i npossi bl e task that you have been assi gned.

| certainly appreciate and respect the
offer to provide neutral and inpartial
perspectives on the issues that are presented.
That, of course, is why Conm ssion has Conm ssion

counsel, to cone forward and to performthat very
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sane function. It may well be that if standing is
granted, that whoever represents the Mnitoba Bar
Associ ation would limt their questioning and
their participation in a very disciplined way.
However, the difficulty arises that we don't know
where that m ght go.

And | see the participation of the
Mani t oba Bar Association in the presentation of
evi dence as being nothing nore than a | uxury.
There is adequate representati on across the board
of the various interests, and ny own role and the
role of M. difford in maintaining the inparti al
or objective view. W are going to have expert
testinmony on the issues that are presented, and
those experts will be subject to cross-exam nation
fromevery possible angle fromthose individuals
who you have already granted standing to.

So in ny respectful subm ssion, while
I"mcertainly in your hands, the Mnitoba Bar
Associ ation application for standing to
participate actively in the hearing is not one
that | feel confortable supporting. On the other
hand, if they are offering to provide subm ssions,
particularly in the witten formw th respect to

the system c issues that arise for consideration
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by the Conm ssioner at the tine that you are

del i berating, that could be sonething that m ght
wel | be hel pful to you. But beyond that, it is
not an application that |I would stand here and
support.

M5. I NNESS: Just a very brief
response, M. Conmi ssioner. Wth respect to the
concerns made by Conm ssion counsel, | reiterate,
we are certainly not here to try and duplicate
efforts, we are here to try and fill those gaps
where we see them and bring the skill and
experience, particularly froma |ocal perspective
and in an objective perspective to the inquiry.
Wth respect to legislative reform in our
respectful subm ssion, we see sone assistance in
that regard with the exam nation of the Victins'
Bill of Rights. No doubt the Governnent of
Manitoba will have its position with respect to
the legislation, as they are the peopl e tasked
with inplementing it, but there are questions of a
system c nature that will conme out of that with
respect to training and adequacy of the training
for both Crown attorneys, for victimservice
wor kers, and our skills come from in filing that

subm ssi on, know edge of the local policies in
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pl ace in respect of that, particularly
recommendati ons and the inplenentation of
recomendations arising out of the inquiry. So in
summary, we would ask that we be considered, we
woul d ask that be granted --

THE COW SSIONER: | ' m going to grant
you standi ng on both phases. | want you to
clearly understand that | don't want any
duplication. |If thereis, I will prevent it.

M5. I NNESS: Thank you,

M. Conm ssi oner.

THE COWM SSIONER: 1'mgoing to rely
on your undert aki ng.

M5. I NNESS: Thank you,

M. Conm ssi oner.

THE COW SSIONER:  Right. W have now
conpleted all applications for standing. Shall we
nove on, M. Paciocco?

MR. PACI OCCO  Thank you,

M. Comm ssioner. The next order of business is
the rules of practice and procedure. As

i ndi cated, these draft rules have been provided to
the applicants directly, with the expectation of

t he Mani toba Bar Association. So all of the

parti es having standing now, with the exception of
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that party, have had the rules in hand for sone

period of time. They were posted as well on the
website, and alluded to in the ad that solicited
the application fromthe Manitoba Bar Association

Those draft rules of practice and
procedure are in keeping with the practice of
comm ssions of inquiry to develop rules that wll
facilitate the task that's been provided. These
rul es are nodel ed on those that have been utilized
wi th other comm ssions and involve a m nor
adaptation of the rules that were used in the
Driskell inquiry.

The responsibility at this point is to
invite those who have standing, and those who have
had an opportunity to | ook at those draft rules of
procedure and practice, to raise any issues that
they have with respect to the rules. Those rules
contain inmportant provisions dealing with
everything fromdisclosure to presentation of
evidence and will ultimately prove to be our
guide. Al those parties who have standing are
going to be bound by the rules, and they wll
certainly be taking an undertaking to adhere to
them So if there are questions or difficulties

with the rules, it would be wise to deal with them
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at this point.

M . Comm ssioner, you do have the
authority to nodify the rules as required, as
matters proceed. So we shoul d not understand
these to be witten in stone, but at this point in
time it is a good opportunity to settle paraneters
in ternms of how these proceedings will be carried
forward. So | would ask you, M. Comm ssioner, to
invite any subm ssions that there m ght be from
any of the parties that now have standi ng before
you.

MR, ZAZELENCHUK: Zazel enchuk,

M. Comm ssioner. Three very snmall comrents.

Rule 13, line 4, about the mddle of the sentence,
| respectfully submt it should read "w tness
giving his or her" as opposed to "her evidence".

THE COWMM SSI ONER:  How about her or
hi s?

MR, ZAZELENCHUK: That woul d be
acceptable to nyself as well.

THE COW SSI ONER:  Yes.

MR. ZAZELENCHUK: Rul e 28, again, too
smal | coments. |In the second last line, |
respectfully suggest that the fourth |ast word

shoul d be "a" instead of "the".
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THE COMM SSI ONER'  Read that to ne?

MR. ZAZELENCHUK: That sentence wil |
read,

"Unl ess a party objecting denonstrates

on a bal ance of probabilities..."
i nstead of,

"...on the bal ance of probabilities.”
And in that sane |ine, M. Conm ssioner,
respectfully suggest there should be a comma after
aut henti c.

THE COMM SSI ONER: A comma after
aut hentic?

MR ZAZELENCHUK:  Yes.

THE COMM SSI ONER:  There is a conmma,
at least in nmy mne.

MR, ZAZELENCHUK: There isn't in m ne.

THE COW SSI ONER: Wel |, put one in.

MR, ZAZELENCHUK: Thank you. | had no
way of know ng what was in M. Comm ssioner's
copy. Those are ny comments.

THE COW SSI ONER: Maybe you m ght
want to respond to that?

MR PACIOCCO |I'mquite content to
make the changes that have been pointed out, if

they feel nore confortable.
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THE COW SSI ONER:  Thank you. Any
ot her counsel have objection to the rules, or any
aspects of the rul es?

MR. CREEN: M chael Geen. |[|'m not
really objecting, |I'm seeking sonme clarification.
Under the evidence part 3 portion, specifically
par agraph 11.

THE COW SSI ONER: Let ne get that,
pl ease.

MR. GREEN.  Sure.

THE COW SSI ONER: Oh, yes, 11.

MR GREEN.  Yes. |[|'m not

under st andi ng what is neant by the second

sent ence.
"Docunents in the possession and
control of a party that are already in
t he possession of the Comm ssion shal
be |listed but need not be produced.™
What does "listed" nean?

THE COW SSIONER: M. Paci occo?

MR. GREEN. Listed by whon?

MR. PACI OCCO. The expectation from
those rules is that the parties who have docunents
that repeat docunents that will be included in the

di scl osure should not be providing themto the
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Comm ssion. The experience from other commi ssion
of inquiries has been that it becones burdensone
i f docunents are redundant. It is inportant,
however, for the Comm ssion to know who has
possessi on of docunents. Therefore, the request
is that docunents in the possession of parties
that are not already provided to the Comm ssion
shoul d be forwarded, but documents that are
al ready in the hands of the Comm ssion and have
been di sclosed to those parties not be reproduced,
but we should be notified. So the termlisted
connotes the undertaking on the part of parties to
advi se us.

| have sonme comments to nake about the
nodalities of that at a later point in time, but
for the sake of responding to the question, what
is anticipated is that the photocopy of the
di scl osure that we are providing, which lists al
of the docunents, can sinply be returned to us by
each of the parties. They can mark on the index
t hose docunents that they have. They can do it
either by underlining them putting a check mark
beside it, or highlighting them so it is not a
maj or obligation on their part by any stretch. As

they go through their own information and conpare
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it to the index, they would be able to see those
docunents that would be redundant. It is just to
give us a record so we know who has what.

THE COW SSI ONER: Does that answer
your question?

MR. GREEN. Not entirely. I'mstill
not sure what is nmeant by a listing. Are we
expected to provide a list of all docunents that
we have to counsel or -- I'mmssing sonething, is
t hat --

MR. PACI OCCO  The expectation is that
t hose docunents that are relevant to the
proceedi ngs, which are in your possession, wll be
provided to the Conmi ssion. There will be no need
to list those, they will sinply have to be
provi ded. The docunents that are duplicates in
your possession, duplicates relative to the
docunents that we are going to give back to you
shoul d not be handed to us, but we should be
notified that you have copies of them So the
list only contains those docunents in your
possession that match docunents that we will be
di sclosing to you.

THE COW SSIONER:  All right. Thank

you.
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MR PROBER: M. Conm ssioner.

THE COW SSI ONER: Why don't you cone
up here, M. Prober? | know your voice can reach
around the entire roombut it would be better if
you were up here.

MR, PROBER It is ny view that we
shoul d add a rule now that anybody who has
st andi ng shoul d be funded by the Governnent of
Mani t oba, and that's for M. MFetridge's benefit,
not entirely serious though.

THE COW SSI ONER: Any ot her comments?
Al right.

MR. PACI OCCO  Thank you, M.

Commi ssioner. Can we take it then that the rules
of procedure and practice that are in draft form
at tab E, subject to the changes by

M. Zazel enchuk, are taken as approved and w Il be
the rules that we will begin these proceedi ngs

Wit h?

THE COW SSI ONER: Yes, so ordered.

MR PACIOCCO The final order of
busi ness, Your Honour, deals with the
adm nistration of disclosure. W are ready to
provide initial disclosure to all of the parties

who have been granted standing here today. The
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Conmi ssi on counsel, co-counsel, and all of the
staff have organi zed the material for the purposes
of disclosure, and we have provi ded approxi mately
one banker's box worth of docunents for each of
the individuals who applied for standing. Those
docunents have been very carefully re-organi zed
and ordered according to the thene and the order
of presentation that we anticipate. Al of the
docunents pertaining to each witness are gathered
together, for the nost part, in order to
facilitate the presentation of information.

As you know, in ordinary circunstances
there is an inplied undertaking given with respect
to disclosure that the disclosure is being nade
solely for the purposes of permtting
participation in the relevant hearing. The rules
of practice and procedure that have just been
approved meke express that inplied undertaking.

It is inmportant for the public to understand that
t he docunentation given to the parties is to be
treated by themin confidence. Disclosure will be
made to the public of the contents of those
docunents as and when those docunents becone
exhibits. W wll be nmaking those exhibits

avai lable on line as well as physically here in
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the courtroomon the days when they are tendered
to Your Honour.

The parties will be asked at the end
of today's proceedings to approach Comm ssion
counsel, co-counsel, to sign a disclosure
agreenent in which they undertake to use the
docunents only for the purposes of the inquiry,
and to keep their contents confidential to
t hensel ves or to the parties they represent,
unl ess and until those docunents have been
admtted during the evidence phase.

The parties at that point in time wll
recei ve the docunent we have prepared, which is an
initial disclosure index. The initial disclosure
index will list all of the docunents that are in
our possession. Those docunents cane to our
possession from Manitoba Justice, and they contain
the original investigative file fromthe East St
Paul Police. They contain the file that was in
the hands of M. Mnuk. They contain court
transcri pts and ot her docunents that we have
gathered up until this point in tinme, including
relating to the RCVMP investigation that was done
into this event. The initial disclosure index

descri bes the way we have organi zed t he docunents.
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In order to make the proceedings
efficient, we will not be sinply disclosing them
to the parties in the order that we received them
We have re-organized them as | indicated to you.
We have renoved redundant documents. It is
i nportant nonetheless for the parties to know t he
shape in which those docunents were in the hands
of those who were involved, for exanple, the
investigators or M. Mnuk. So we have indexed
t hose docunents in the formin which we received
them So it will be an easy matter for the
parties in | ooking at any docunent to know who had
it at what point in tine.

The index we provide as a master to
the disclosure is going to reference both its
| ocation in the Taman inquiry disclosure book and
its origin, so that parties can very easily orient
t hensel ves. This initial disclosure index also
contains an index fromthe original disclosure for
cross-reference purposes.

In addition, there is a synopsis of
the events to assist counsel in their initial
preparation. It is to be taken as the form of
synopsi s that may acconpany an investigative file.

It does not purport to be an evidentiary record.
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It is not a docunent that will be put before this
Conmission. It is not docunent that provides any
evidentiary findings. It is sinply an outline of
the information to assist the parties in orienting
t hensel ves to the case, and in knowi ng how to go
about | ooking at the disclosure that's going to be
provi ded.

In addition, all of the parties are
going to be provided with an initial order of
W tnesses. W have anticipated the order in which
we want to call the case. O course, the
i nvestigation that we are conducting is not yet
conplete. W will be conducting interviews of
rel evant witnesses and attenpting to gather
further rel evant docunentation. So that
prof essional witness |list should be understood as
a proposed list. It is to assist the parties in
organi zing their own schedul e and anti ci pati ng
where it is likely to head, but it can not be
taken as a docunent witten in stone.

Per haps one of the nost inportant
pages in the docunent that they will be receiving
today, the initial disclosure index and guide to
di scl osure, is the reciprocal disclosure pages

whi ch reproduce fromthe rules of procedure the
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obligations on parties to make rel evant
di scl osure.

For the sake of conpleting the record,
Il will indicate a general description of what the
Comm ssion is hoping the parties will undertake
and performin order to make this process
effective.

The first expectation is that the
concept of docunents as defined in the rules
shoul d be understood as extrenely broad. It has a
request that docunments should be discl osed having
any bearing on the subject matter of the inquiry,
and the reciprocal disclosure sheet notifies
parties that, without limting the generality of
form the disclosure should include
correspondence, police officer notes, internal
menos, emails, or other electronic records, notes
to file, witten eval uations or opinions,
docunents created in the preparation for testinony
or court appearances, expert reports and diary
entries that are not clearly irrelevant to the
i nvestigation and prosecution of M. Harvey-Zenk.
We have affirmed in the reciprocal disclosure
guide that we are | ooking for disclosure in the

physi cal formonly of those docunents that we
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oursel ves have not given to the parties. It is
really inportant to avoid duplication, otherw se
we are going to have too nmuch material to handle
and the parties are going to have difficulty
finding the docunent that is being referred to.

If it is located in nore than one place in the
materials, we may not all be talking fromthe sane
page.

The Iist of disclosure that we have
described already is sinply a request that the
parties notify us that they have in their
possessi on docunents that we have al ready
furnished to them And | have invited the parties
in this docunent to sinply photocopy our own index
and highlight it in sonme way to show us which
docunents they have and they are not providing to
us. Any docunents they have that are duplicate
but have additional endorsenents of any kind are
not duplicate and should be forwarded to us as
wel | .

There are, of course, privilege issues
and the rules provide for the handling of
privilege, including, if necessary, applications
to the Superior Court. It is very inportant, of

course, for to us know what docunents are being
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wi t hhel d on the basis of privilege, so we are
asking for a list of any docunents over which
privilege is clained.

We are al so requesting that enough
information be given to us as to the nature of the
privilege clainmed, or the nature of the docunent,
to allow us to nake a prelim nary eval uation of
what our position will be. Cbviously, that should
be done without defeating the privilege.

The di scl osure deadline that we have
targeted is March 17th, 2008, sone six weeks
hence. It is very inportant that the parties neet
t hat deadline, M. Comm ssioner, because the
docunents that we receive will have to be vetted
and organi zed by us, and reproduced, and we are
going to try and put theminto the sane basic
order with the sanme basic tabbing systemas the
initial disclosure. That's going to take us sone
time. The longer it takes us to conplete that
task and hand the disclosure out, the less tine
everyone is going to have for preparation and the
nore pressure there is going to be on us, with the
hearing dates com ng shortly after that. So based
on the level of cooperation that has been

denonstrated today, | don't anticipate that we are
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going to run into difficulties in having the
parties neet that ultinmate disclosure schedul e.

It is our intention to take the
docunents that are organized in this fashion as
t he di sclosure and to use them as the worKking
copies during this Conm ssion. That, of course,
requires us to furnish you with copies of the
di sclosure as well. It is understood that the
copi es of disclosure that are bound by us and
organi zed are not evidence in the proceedings.
They are not evidence until the docunents have
been presented through wi tnesses to you, according
to the rules of practice. So for each docunent
that we will be referring to out of the
di sclosure, we will formally be renoving the
docunent fromthe file and tendering it as an
exhibit. At that point in time, the matching
docunent in the book will be available to each
party so that they can find it easily. And it
w Il be our practice to refer to the docunents not
by exhi bit nunber al one, but to the particular
| ocati on where they can be found in the books.
And in that way we think we can provide for a very
efficient presentation of the evidence.

Your Honour has observed that from now
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on the expectation is that we will begin at 9: 30,
and it is certainly ny understanding fromOntario
wi th those that appeared before you that it is
your practice to start when you say you are goi ng
to start. W anticipate going from9:30 unti

12: 30 and breaking until 2:00 o'clock each day,
and going from 2:00 o' clock until 4:30.

THE COW SSI ONER: There will be an
appropriate break in the norning, and | indicate
that | wll start on tinme whether counsel are here
or not. M interest is to nove on, and if there
is some reason why counsel can't be here, please
| et us know well in advance.

MR. PACI OCCO. The | ast order of
busi ness, Your Honour, is sinply that we have
indicated that we will not sit on Fridays, we wll
sit a four day week. There are two exceptions to
that, and those are the first week in July and the
first week in August. Those weeks, of course,
have | ong weekends tagged on to their begi nning,
and as a result we |ose the Monday, so it is our
intention to sit on the Fridays on those weeks in
order to enable us to fill the schedul e.

| have done a provisional tine

estimte of the evidence that we anticipate
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calling, and we are going to have to be
tremendously efficient in order to finish in the
time that has been presented.

|'"'mgoing to nmake an invitation to al
of the parties to conme forward after today's
proceedi ngs are conpleted, to sign the undertaking
with respect to confidentiality. At that tine
they will get the initial disclosure index, plus
our proposed order of w tnesses. Once we have al
left today, we will arrange to have the disclosure
delivered to them And if they have any
information as to where they want that sent, which
is different fromthe correspondence addresses we
have been using to date, they can let us know and
we w Il arrange to have the disclosure shipped to
t hem

Subj ect to any questions that you
have, M. Comm ssioner, that concl udes any
busi ness that Conm ssion counsel has before you
t oday.

THE COW SSI ONER: Thank you. Do any
counsel have any matters that they want to raise
before we rise for the day?

MR. VEINSTEIN. One matter being

rai sed for information purposes.
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THE COW SSI ONER:  Can you rai se that
m crophone? 1t is going up and down dependi ng on
hei ght .

MR, VEI NSTEIN: Thank you. Just
dealing with the Comm ssion counsel's coments
about the exhibits and filing the exhibits, |'m
just inquiring whether or not the Comm ssion clerk
w Il be preparing, at the end of the week or the
end of each day, an exhibit list as we get in a
crimnal proceeding, an ongoing list of exhibits
being filed, exhibit nunbers, and where they are
| ocat ed?

THE COW SSI ONER: She says yes.

MR, VEI NSTEIN:  Thank you, Madam
cl erk.

THE COW SSI ONER:  Anyt hi ng el se?
Thank you very nuch. W' ve been able to get
through a great deal that we anticipated m ght
take much longer. We will now rise, and the next
date for the hearing is June 2nd.

THE CLERK: All rise. This Conm ssion
is adjourned until June 2nd at 9:30 in the
nmor ni ng.

(Adj ourned at 10:45 a.m)
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OFFI C AL EXAM NER S CERTI FI CATE

|, CECELIA REID, a duly appointed Ofici al

Exam ner in the Province of Manitoba, do hereby
certify the foregoing pages are a true and correct
transcript of ny Stenotype notes as taken by ne at

the tinme and pl ace herei nbefore stated.

Cecelia Reid

Oficial Exam ner, Q B.
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